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Operation “Defensive Shield”, upon which Israel embarked in order to rout the terrorist infrastructure and strike at the terrorist organizations, which have long been perpetrating the systematic massacre of men, women and children, placed several questions on the public agenda, among them those relating to military morality and purity of arms in Israel. 

This paper is devoted to one of those questions and the relevant facts for our purposes are the following: In the framework of Operation “Defensive Shield”, (Spring 5762/2003), IDF forces entered Arab cities in Judea and Samaria in order to apprehend fugitives and liquidate terrorist infrastructures. Among other places, the IDF also took action in the city of Jenin, including the refugee camp located therein, from which several of the perpetrators of the most severe catastrophes, which befell Israel in the wake of the recent suicide bombings, had embarked. After most of the residents of the refugee camp heeded the IDF call to evacuate the area, IDF commanders requested authorization to bomb a certain defined area in the camp from the air, in order to avoid inevitable casualties among the ground forces.  Authorization was not granted and as a result, on April 9, 2002, a ground operation was initiated, in the course of which, 13 IDF soldiers were killed. The IDF Commander of the Central Command, when asked why the site had not been bombed from the air, responded that it stemmed from the desire to avoid civilian casualties. A senior officer in the combat force said, that he “prefers that a soldier be killed rather than a Palestinian woman”.
 In a newspaper interview, the then Defense Minister, Binyamin Ben-Eliezer, confirmed that it was he who had ordered the ground operation, in order to avoid bombing from the air – which was liable to cause civilian casualties among the refugee camp residents who remained at the site.

The following are his comments on the matter in their entirety, as cited in the interview:

Then Ben-Eliezer recounts the hardest day of Operation “Defensive Shield”. “For example, the decision whether to use a plane or to enter the Jenin Refugee Camp on foot at the height of the operation. This was the most painful decision in my career. Senior military and intelligence officials approached me, and said to me: ‘Mr. Defense Minister, sir, we request your permission to deploy a plane in order to break the resistance in the Jenin Refugee Camp, because there is an especially difficult stronghold there and any attempt to advance on foot will cost us soldiers. The area is booby-trapped. The streets are filled with mines and car bombs. We request permission to drop a bomb from the air’ – and I faced them alone and said: ‘No, you’ll do it on foot.’”

Q:
13 soldiers were killed.

A:
“I found that out later. I maintained a serious exterior, but inside I cried, because the implication of my decision was that 13 people were killed. The decision was mine alone. I told them: ‘Continue to fight on foot. One step at a time’. They did as I said, and the result was horrible. I deal with it every day. Do you think that I sleep at night?”

Q:
Why did you act against the position of the army and intelligence?

A:
“Because, in my opinion, dropping a bomb from the air on a refugee camp, could engender, in the case of the slightest error, the murder of dozens of Palestinians.”

Q:
In order to avoid endangering the lives of Palestinians, you made a decision, which caused the death of 13 soldiers. In hindsight, does that decision torment you?

A:
“I am tormented by the thought that perhaps it was possible to have made the opposite decision. That thought torments me greatly and I live with the pain. But the more I continue to dig deeper and deeper into this episode, I don’t think that any leader, commander or Defense Minister in the Jewish state would have been willing to take responsibility and attack the camp by means of a bomb liable to kill a Palestinian civilian population.”

Q:
On the day on which the soldiers were killed, the combat was underway. Most of the Palestinian civilian had population fled the area of combat.
A:
“You are pushing me into a corner, where I don’t want to be pushed. Now, you are trying to place me before a firing squad consisting of the 13 soldiers killed in Jenin. It was a fundamental decision, which took everything into consideration, including the chance that innocent citizens of Jenin or IDF soldiers would be wounded or killed.”

Q:
Had you known in advance that 13 soldiers would be killed, would you have made the same decision?

A:
“Come on, this isn’t a pita bread factory. We’re talking about human life. Believe me, it’s hard enough for me to fall asleep at night as it is.”

The question is: Is there any justification to endanger the lives of IDF soldiers in order to avoid potential enemy citizen casualties, especially under the circumstances of the incident in question, in which those citizens were called upon to leave the area of the refugee camp, and those who did not evacuate – were these not responsible for their actions? Would a bomb from the air or an artillery barrage, under those circumstances, have been a deviation from accepted standards of morality? We will attempt to answer these questions below, while relating to perspectives of Jewish law, moral principles and international law, and to the perspective of de facto legal practice. We will begin with the Jewish law perspective.

A.
The Sanctity of the Israeli Camp

The Torah (Deuteronomy 23:15) says: “Because the Lord your God walks in the midst of your camp to deliver you and to give up your enemies before you, therefore your camp shall be holy.” Our rabbis interpreted:

The Holy One Blessed Be He associates His name with Israel...only when ‘your camp shall be holy’, and then He rests His divine name among you and he saves you from your enemies and delivers your enemies [into your hands].

A prerequisite for the resting of the divine presence in the Israeli camp in times of war (and not only in times of war)
 is: “Your camp shall be holy.” The sanctity of the camp should manifest itself in the cleanliness of the camp. This is one of the 613 commandments: “And you shall have a paddle upon your weapon...” (Deuteronomy 23:13); the author of Sefer HaHinukh wrote: “That cleanliness is one of the good qualities, which leads to holy inspiration...and it is also praiseworthy for a nation that when the enemy scouts come and see their camp sacred and clean of any filth.”
 

The sanctity of the camp does not include only physical cleanliness. The sanctity of the camp is a broad concept similar to the commandment “and you shall be holy”, which according to Maimonides in his Book of Commandments, is a commandment to “fulfill the entire Torah. As if it said: Be holy when you do everything, which I commanded you and refrain from doing all that I warned you to refrain from doing.”
  Just as “you shall be holy” is not a detail of the commandments, but rather a general directive regarding all of the commandments, so too “Therefore your camp shall be holy” is not a detail of conduct in the Israeli camp, but rather a general directive regarding the sum total of the obligations incumbent upon the state in conducting its military campaigns.

Regarding the profound meaning of the concept “your camp shall be holy”, Rabbi Shaul Yisraeli wrote:

Alongside the simple interpretation of these verses, which deal with the requirement to maintain the external cleanliness and purity of members of the Israeli military camp, the rabbis’ interpretation of those verses come to inform us of the obligation to maintain the spiritual cleanliness and purity of the Israeli soldier...as both aspects of cleanliness – external and internal, are important in terms of creating the special climate, which should characterize the Israeli military camp...because Israel is not like the other nations and the Israeli army is not like all other armies! We cannot compete with the enemy in terms of quantity...and only if the Israeli army excels in its internal qualities, its moral force, its spiritual purity and in the passion of its belief in the God of Israel and the sanctity of His people Israel, will it battle and emerge victorious. Therefore, the demands made of the Israeli soldier are considerable...and consequently his obligation in times of war is even greater, when the fixed frameworks of life and society disintegrate and come to a stop, “Your camp shall be holy.”

It is possible to view the commandment of “your camp shall be holy”, as a phrase expressing that which is commonly referred to today as “purity of arms”
. That expression means: The morality of the Israeli army. It is conceivable that the expression even points to the moral superiority of the Israeli army, which does not conduct itself according to the corrupt norms and standards in effect in other armies. Maimonides
 in explaining the commandment of the sanctity of the Israeli camp, wrote:

The Torah comes to warn against the different types of corruption common among camps of soldiers, as the duration of their stay away from their homes grows longer, therefore He commands us to perform actions, which evoke the existence of the Divine Presence among us, in order to rescue us from those actions, therefore He said: “Your camp shall be holy and that He see no unclean thing in thee” etc...so that the concept of the camp as a sanctuary of God will be ingrained in each individual, unlike the camps of the gentiles dedicated to nothing more than corruption and crime, harming others and stealing their property, however our objective is to prime people for the worship of God and regularize their situation.

Regarding the individual fighter, it is said, that at the point that he engages in war he should know that “he is fighting for the oneness of God.”

If the objective of war, according to the Torah outlook, is priming people to worship God, and that it is incumbent upon each soldier to know that he is fighting for the oneness of God, there is certainly no room for various manifestations of moral turpitude; indeed, what could those have to do with the worship of God and His unity? It is also important to remember, that in the continuation of the verse (Deuteronomy 23:10): “When you go forth against your enemies”, comes the admonition: “Then keep yourself from every evil thing.”

And Nachmanides explained:

The verse warns at a time when sin is most likely. It is well known that it is customary among camps going to war that they eat all abominations, steal and rob and are not even ashamed of adultery and all other kinds of contemptible acts. That which is naturally common among people – will be replaced by cruelty and rage...therefore the Torah admonishes: “Then keep yourselves from every evil thing.”

Thus, it goes without saying, that any act of cruelty – not to mention unnecessary killing  – which is totally consistent with the objectives of war, as explained above, is absolutely prohibited, and is included in the Torah prohibition: “Then keep yourselves from every evil thing.” Negative phenomena of that sort cause, heaven forbid, the departure of the Divine Presence from Israel.

B.
The Sanctity of Life
The high moral standard required in the Israeli army manifests itself in a variety of areas. Among other areas, the unique moral outlook of the Torah manifests itself in the principle of the sanctity of life
 – including the life of the enemy. According to the Torah’s laws of war, before initiating war, an opportunity must be accorded the enemy to flee or surrender. The Torah negates unnecessary spilling of blood – the enemy’s as well – unless they seek to wage war against us. Thus the verse (Deuteronomy 20:16): “You shall save alive nothing that breathes”, is only said in reference to one who refuses to make peace, however one seeking to make peace – while accepting Israeli rule and the seven Noahide laws – waging war against him is prohibited.
 Even regarding idolaters, the ruling is, that killing him is prohibited “because he is not waging war against you.”

In the opinion of Nachmanides, the obligation to provide the enemy with the opportunity to flee is one of the 613 commandments and he even emphasizes the moral-educational message, which the Torah is attempting to impart to us in this commandment:

That we were commanded, when laying siege to a city, to leave one of the sides of the city without siege, so that if they desire to flee, they will be able to do so in that way, so that we learn to act mercifully even with our enemies in the midst of war, and there is also a benefit for us, as we create an opening for them to flee rather than deploying against us.

A similar concept can be found in the Sefer HaHinukh regarding the commandment to offer the enemy peace before embarking upon war against it. He wrote:

Among the rationales of the commandment is the fact that the quality of mercy is a positive one and it is appropriate that we, the holy seed, employ it in all of our matters, even with our idolatrous enemies, for our own advantage, not because they deserve mercy or loving kindness, and also because doing so is beneficial for us...And there is no advantage in killing them, as they are willing to bear our conquest, so that by doing so there should be no corruption or anything that might show that we are cruel, causing all who hear to curse us.

The words of the Sefer HaHinukh contain an additional dimension beyond that which we found in Nachmanides, and that is: Not only does unnecessary killing, even of enemies, contain cruelty and is, therefore, not among the qualities appropriate for the descendants of Abraham, Isaac and Jacob. Unnecessary killing is also useless, and is liable to cause all who hear to curse us. In our vernacular, we would characterize it as the need to take public opinion into consideration, which is a consideration, which cannot be ignored either.

The Sefer Hahinukh continues and explains: “The law of offering peace applies everywhere, that is to say, both in a holy war and in an optional war.” Therefore, it is an absolute obligation, “and a positive commandment, to offer peace even to the seven nations, as all of the geonim ruled
 (however, see below, what we can derive from the Maharal).

And Maimonides ruled as well:

We do not wage war against anyone in the world before offering him peace, both in optional and holy wars, as it is written (Deuteronomy 20:10): “When you approach a city in order to wage war against it, you should offer it peace.” If they accept and accept the seven Noahide commandments – not a soul may be killed.

Thus, there is no doubt that regarding one who is not waging war against us and is seeking peace – killing him is prohibited. What was true of ancient nations, regarding whom we were commanded: “You shall save alive nothing that breathes”, is equally true regarding enemy citizens today, who are not taking part in battle against us.

Rabbi Shlomo Goren wrote something similar:

Despite the explicit Torah commandment regarding battle, we are also commanded to have mercy upon our enemy, to refrain from killing even during times of war unless necessitated for reasons of self defense in order to achieve the objective of conquest and victory, and not to harm a non-combatant population, and it is especially prohibited to harm women and children who are not taking part in the war...

Rabbi Shimon Bar-Yohai’s statement, “The best among the Gentiles – kill in times of war”, Rabbi Goren interprets there, as referring to Gentiles battling against us, 

however we must not derive from this a directive for the ages that it is permissible to harm the non-combatant population even during the time of war, because Rabbi Shimon Bar-Yohai’s statement is directed against those battling against us and not those who are not actively involved in the war.
 

Elsewhere in his book, Rabbi Goren deals with the siege, which Israel imposed upon Beirut during the Peace for Galilee War, where Israel enabled the civilian population to flee.
Rabbi Goren wrote:

And to a certain degree, this obligation is incumbent upon the rabbis of Israel, to implement the quality of mercy, which appears in the Torah and in Jewish law...lest a desecration of the name of God eventuate, as they will say that the Torah allows the indiscriminate killing of the innocent along with the murderers. And it is with satisfaction that I note that the IDF acted that way throughout the duration of the siege on Beirut, in allowing anyone wishing to flee Beirut to do so along with his wife and children, as required by Jewish law.

Is the requirement to have mercy on the lives of the enemy an absolute value, which takes precedence over other values liable to collide with it? For example, is the requirement to allow the enemy to flee and save his life, an absolute requirement, extant even in the case of a holy war, when the objective of the war is “saving Israel from an enemy, which has set upon them”?

Nachmanides, later in his commentary cited above, wrote that the commandment is in effect throughout the generations “in all optional wars”. Thus, one can conclude that in the opinion of Nachmanides, if the war in question is to save Israel from its enemy, a holy war, this obligation is non-existent. And indeed, in summing up his elucidation of this matter, Rabbi Shaul Yisraeli posits that the requirement to enable the enemy to flee only applies to a war of conquest, an optional war.
 Under those circumstances, the objective of the war is not the destruction of the enemy, and therefore those who do not seek to battle against Israel should not be killed. But in a holy war against those who rise up against us to obliterate Israel, whose sentence is death like that of one who pursues another to kill him, the consideration whether or not to allow the besieged, is exclusively that of the military commanders and the government responsible for their actions.
 

Thus, according to that opinion, the upshot is that the value of the sanctity of life as far as it relates to the lives of the enemy, is not an absolute value. The prohibition applies to taking human life for no reason, even if he is that of an enemy. However, when he embarks upon war against us – there is no obligation to allow him to flee, for he is liable to return and harm again. At the conclusion of his article, Rabbi Shaul Yisraeli added comments in light of the siege on Beirut during the Peace for Galilee War, at the end of which, Israel enabled the terrorists to flee.

Rabbi Yisraeli wrote:

The government’s tentativeness is punishing us at dizzying speed, as it capitulated to external pressure and internal pressure from the disloyal among us, and gave our enemies the opportunity to abscond, in contravention of the Torah directive, which we elucidated above, that in a holy war with an enemy oppressing us, no course of flight should be made available.

Indeed, regarding the obligation to allow an exit through which the enemy may flee, there is another opinion. Rabbi Shlomo Goren’s opinion is that this law is in effect even in a war whose purpose is to save Israel from an enemy, a holy war. In his opinion, even regarding a holy war, “it is prohibited to surround the besieged city from all directions, but rather an exit must be left open in one direction, in order to allow anyone wishing to flee the besieged city and save his life to do so.”
 Does Rabbi Goren believe that this law should be implemented even if consequently IDF soldiers are liable to find themselves in mortal danger? I think not. The emphasis in Rabbi Goren’s statement is on the need to allow the civilian population to flee. Rabbi Goren also explains that in addition to the humanitarian objective achieved in the implementation of this law, a military objective is also achieved: “Enabling the enemy to flee, will weaken the resolve of those besieged to engage in battle and they will not fight to the finish.”
 Thus, the implementation of this law has life-saving potential. Rabbi Goren does not address circumstances in which IDF soldiers are liable to pay with their lives. In my humble opinion, under those circumstances, Rabbi Goren would hold that the consideration of preserving the well-being of the soldiers takes precedence, as he himself wrote there a bit later, the enemy must not be allowed to exploit the direction, which remained open “in order to bring in reinforcements in the form of people, weapons or food”. Certainly, one cannot conclude from this law, whose objective is defeating the enemy and limiting the threat to the Israeli army, any conclusion regarding the ostensible priority of the value of the enemy’s life vis-à-vis the lives of the IDF soldiers.

The conclusion to be drawn from the above is that when there is a confrontation between two values: Preservation of the lives of our soldiers on the one hand and the principle of the sanctity of life – even the lives of our enemies – on the other, the value of preserving the lives of our soldiers takes precedence.

C.
Operation “Defensive Shield” and Jewish Military Morality

The question of the proper balance between these two values was recently on the public agenda, in the wake of Operation “Defensive Shield”, which was initiated in order to exterminate the cells of the murderers, members of the various terrorist organizations, and to liquidate the terrorist infrastructure, which has been exacting so heavy a price from Israel, ever since the outbreak of hostilities at the dawn of New Year 5761 (1990). IDF forces refrained from bombing population centers in which terrorists were hiding, in order to refrain from potential non-combatant civilian casualties, even at the risk of endangering the soldiers’ lives (in fact, a large number of soldiers were injured, wounded and killed as a result of that policy).

That policy, which, as mentioned above, was ratified by the Defense Minister, is based on the view that Israel must refrain from harming enemy civilians at all costs (even unintentional damage caused despite having taken all necessary steps to prevent that damage), even if as a result IDF soldiers are liable to be injured (apparently, this position is derived from what is perceived as “purity of arms”, which is a sacred principle in the accepted Israeli Weltanschauung).

Indeed, it is doubtful whether that moral conduct is compatible with the Torah philosophy. There is room to say, that the supreme imperative – from the Torah perspective – that should guide the government in giving orders to the IDF and its commanders, is: Preserving the lives of the members of the security forces at all costs, even if as a result enemy civilians are liable to be hurt. The war in question is not a war initiated by Israel for purposes of conquest (“an optional war”). It is a war, which Israel is forced to wage against those seeking to destroy it, and to terminate the lives of its citizens and soldiers, and the rule is: “If one comes to kill you, kill him first.”
 This rule must be fulfilled even at the cost of possible harm to citizens, as responsibility lies with them and their leaders, as their own people forced Israel to initiate a defensive war.

The commentary of the Maharal on the episode of Dina teaches us a lesson regarding the responsibility of the people from whom those who strike at the Jewish people derive, and the license to wage war against them even if as a result innocent people are liable to be hurt. The familiar story is (Genesis 34:1-31) that Shchem son of Hamor sought to wed Dina after defiling her. Jacob and his sons heard about the incident and when Hamor, father of Shchem, asked that Dina be allowed to marry his son, Jacob’s sons made their consent contingent upon the circumcision of all residents of the city. Jacob’s sons did all this “deceitfully...as he had defiled Dina their sister”. The end is known: On the third day after the circumcision, Shimon and Levi attacked the city and killed all the males.

The moral difficulty with the actions of Shimon and Levi is that it was not only the sinner who was attacked, but also the rest of the city’s residents who did not sin. It is possible to say that they acted improperly, the proof being – Jacob’s reaction: “You have troubled me to make me stink among the inhabitants of the land” (ibid. 34:30); and it is wrong to say that Jacob only said that out of concern lest “[the inhabitants] shall gather themselves against me, and slay me ; and I and my house shall be destroyed.” As in the blessings, with which he blessed his sons before his death, he said about Shimon and Levi (ibid. 49:6): “O my soul, come not into their secret, unto their assembly, my honor, be not united, for in their anger they slew a man,” and he was referring to the incident of Dina (see the commentary of Rashi there); according to the simple interpretation of the verse – he considered the very fact that they killed all the residents of the city a negative act.
 However, sages who dealt with this episode, sought to explain, that the actions of Shimon and Levi were appropriate, and offered different explanations, which we will not detail here.

The Maharal’s explanation is relevant to our issue. The Maharal too raises the question: “If Shchem sinned – what sin did the rest of the city commit to warrant their execution?”

And he answered:

And it seems that there is no difficulty, because the relationship between the Israelites and the Canaanites, as they are two nations is different from the relationship between two individuals...therefore they [the Israelites] were permitted to wage war against them [the Canaanites] (Genesis 34:16) as a nation coming to wage war against another, which the Torah permits. And even though the Torah said (Deuteronomy 20:10): “When you approach a city in order to wage war against it, you should offer it peace”, that is in a situation where they have committed no offense against Israel, but in a situation when they have committed an offense against Israel, as in this case where they breached them and committed scandalous acts even though they were committed by only one of them – because he is a member of the nation, because they were the ones who initiated the hostilities with Israel – it is permissible to take vengeance against them. The same is true in all wars, which take place due to a scandalous act committed by individuals, that the scandalous act is attributable to the entire nation, as in the case of “Oppress the Midianites” etc. (Numbers 25:17 – The war against Midian undertaken in the wake of abominations performed by individuals against Israel), despite the fact that many did not participate – no distinction is made, since those performing the harmful acts were members of the same nation – it is permissible to wage war against them. The same is true of all wars.

For our purposes, we can learn two things from the Maharal’s commentary:

1.
The obligation to offer peace only applies regarding those who have committed no offense against us. Therefore, when dealing with an enemy who declares his intention to destroy, kill and exterminate the Jews living in Israel, and also does not cease from committing systematic murderous acts, which clearly indicate his intentions, there is no obligation to offer peace.

2.
When war is justified, even if it breaks out as a result of the act of an individual or individuals, in which the entire nation did not participate, it is permissible to wage war against the entire nation – and then even the innocent are hurt – “and the same is true of all wars.”

In addition it should be said, that it is conceivable that the exaggerated pursuit of peace by the leaders of Israel, even after an infinite number of acts of murder, which is wreaking havoc among us, is interpreted by the Arab side as a sign of weakness and increases their zeal for murder. And Maimonides, in his well-known Letter to Yemen, apprehended this, when writing: “And the more we tolerate from them in order to have peaceful relations – they will rise against us in war, as David said (Psalms 120:7): “I am for peace and when I speak they are for war.”

If the sole result of the various calls for peace and the efforts to achieve peace is an invitation to intensify the terrorist attacks against us, it raises the question: Do the calls for peace indicate a nation’s moral strength, which despite everything that its enemies perpetrate against it, it remains firm in its aspiration for peace with those enemies (despite the fact that they do not cease to declare openly their real aspirations vis-à-vis Israel) or perhaps they – the various calls for peace – constitute a demonstration of the moral turpitude of a nation, which does not maintain its dignity and refrains from repaying its potential destroyer in kind, and which, despite the clear knowledge that the enemy will respond to every call for peace with a terrorist attack, does not cease from begging its enemies to make peace with it; for which this nation is willing to pay exorbitant prices in exchange.

None of the above diminishes the fundamental obligation to strive for peace at all, as “peace is great...and had the Holy One, Blessed Be He, not put peace on earth, the sword and wild animals would have decimated the land,”
 and it is not for naught that our rabbis (ibid, Article 4) said that, as opposed to other commandments in the Torah, only about peace is it written “seek peace and pursue it” (Psalms 34, 15). However that striving for peace must be undertaken in ways that we will not detail here.

Many discussed this commentary of the Maharal, regarding the question (which in my humble opinion is unconnected to our matter): Is there any permission, from a Torah perspective, for collective punishment?
 Collective punishment means an intentional strike against a civilian population, which took no part in terrorist activity against Israel (when the objective of that punishment is, for example, to deter the perpetration of future terrorist attacks). Our question is totally different: Must one refrain, in a time of war, from actions liable to endanger the lives of a civilian population (which are not intended to harm the innocent), like bombing from the air or artillery shelling, and to take pinpoint action only against those who are responsible for terrorist attacks against us, with the consequences of that policy liable to be: Endangering the lives of IDF soldiers, as was in fact the case in Operation “Defensive Shield”?

We learn from the commentary of the Maharal, that when terrorist attacks are perpetrated against the Jewish people, it is justified to wage war against the nation from which the terrorists emerged, and that justification also includes, among other things, harming the civilian population, which did not participate in the terrorist acts – especially when the damage in question is unintentional – as “the same is true of all wars.” The objective of the justified war against terrorism is the destruction of the perpetrators of terrorism, when in the course of the war enemy civilians are also liable to be harmed. The supreme, guiding consideration is how to beat the enemy with minimum casualties to our forces. If, from a military perspective, the means exist to guarantee victory with minimal danger to our forces, with the ramifications being potential casualties among the enemy civilian population, and those measures are not employed – due not to military considerations, but rather in order to avoid casualties among that population – that is an admission of the ostensible illegitimacy of that war, while, in actuality, there is none more justified than it, as it is a war of self-defense, which is permissible according to all criteria – Jewish law, and all legal and moral norms. Furthermore, that policy, which accords more value to the lives of enemy civilians than to the lives of IDF soldiers, constitutes renunciation of the supreme obligation of the authorities to take all steps necessary in order to protect the lives and well-being of the IDF soldiers.

If, according to the Maharal, it is permissible to strike even intentionally – in the course of war – innocent members of the enemy population, it must be all the more so that it is permissible to undertake actions that are only liable to cause unintentional casualties among the enemy, when responsibility for the outbreak of war is exclusively the enemy’s. Imposing a prohibition – for ostensibly moral reasons – on implementation of effective measures to overcome the enemy, in order to avoid potential casualties among the non-combatant population, with the direct consequence being the placement of the lives of the IDF soldiers in danger, which could have been averted, is a perfect illustration of the saying of our rabbis:
 “He who becomes merciful to the cruel, will eventually become cruel to the merciful”, and in Maimonides’ expression: “Mercy upon the wicked – cruelty to all beings.”
 

Rabbi Shaul Yisraeli arrived at a similar conclusion in his comprehensive study regarding the Jewish law questions relating to retaliatory actions undertaken by the IDF in which civilians are liable to be harmed:

In executing an operation, there is no obligation to exercise scrutiny in order to ensure that only those who participate are wounded, because that is the way of war, that the righteous find their death along with the wicked...and they are responsible for every disaster and harm, which befall the rioters, their allies and their families, and they bear the blame. And there is no obligation to refrain from retaliatory actions due to the fear that innocents might be harmed because we are not at fault; they are and we are blameless.
 

An additional point deserving attention in the Maharal is the example of the Midianites, cited by the Maharal in order to prove that it is permissible to wage war against a nation, even though not all members of that nation are guilty of any offense against us. It seems that it is no coincidence that the Maharal specifically chose to cite the example of the Midianites, although it is possible to make the claim that not everyone sinned regarding all of the wars, which Israel was commanded to wage (the Seven Nations War, the Amalek War, etc.). Apparently, the Maharal chose to rely specifically on the Midianite War, due to the statement of our rabbis, “Oppress the Midianites,” why? “For they oppress you,” our rabbis concluded from this: “One who comes to kill you, kill him first.”

Our rabbis stated the principle: “One who comes to kill you, kill him first” in reference to a pursuer.
  The meaning of the above statement of our rabbis is that when a nation oppresses Israel, it – the nation as a whole – is deemed a pursuer, and that is the case – according to the Maharal – even if it is clear that not all of the people of that nation sinned.  The classification of the nation as a whole as a “pursuer” threatening our existence also reinforces the license to wage war against it and to take all military steps necessary to ensure victory, even if as a result civilians are liable to be harmed, as they all can be categorized as “pursuers”.

When an individual is in danger, he is obligated to preserve his own life – even at the cost of the life of the one pursuing him,
 the same is true when a nation is classified as a “pursuer” – it is incumbent upon Israel to preserve the lives of its citizens and soldiers – even if as a result of those acts of preservation some of the people of that nation are liable to be harmed.

At the same time, it must be emphasized that the above only applies in the context of a war declared by Israel against that nation (then, as mentioned above, there is justification to harm individuals). However, the mere existence of hostile relations does not justify harming individuals from that nation, unless it is clear that they are coming with the intention to kill.

Rabbi Haim David Halevi wrote:
This is not a permit to kill an individual person, but rather only to defend the nation. It is permissible to wage a war against an oppressor nation like Midian. And if one day the nation’s leadership concludes that a certain nation is preparing to wage war against Israel, it would be permissible to launch a pre-emptive war, but it would not be permissible to kill specific individuals from among that nation, just as it was only permissible to kill random individual Midianites in the context of a comprehensive war.

D.
The Parameters of Saving Lives

The conclusion that a nation is under no moral obligation to refrain from actions liable to harm enemy citizens, with the result liable to expose the IDF soldiers to a life-threatening situation, in my humble opinion also stems from the parameters of saving lives.

According to standard Jewish law principles, a person is not required to save his counterpart, when in the course of that life-saving action he endangers his own life, and even if there is only a possibility that he will endanger himself. The source of this principle is in the responsa of the Radvaz, who was asked:
 What is the law in the case of a Jew who is told by the regime, “allow me to amputate one of your limbs, a procedure, which will not endanger your life and if you refuse I will kill your Jewish friend.” The person posing the question to the Radvaz, quoted “There are those who say...that he must allow them to amputate his limb as it will not lead to his death.” In his responsa, the Radvaz writes that even if the amputation of a limb is not life-threatening, one is under no obligation to sacrifice his limb in order to save his counterpart, but rather it is only if he chooses to do so out of righteousness, and certainly he should not do so if there is a chance that he may be endangering his life.

He concludes the responsa:

Know that the danger of losing a limb is serious as it is even permissible for a Jew to desecrate the Sabbath by performing all actions proscribed by rabbinic interdiction in order to save the limb. In addition, the verse says: “Its paths are paths of peace”, and the laws of our Torah should coincide with reason and logic, and how could we even consider that a person would allow one to blind his eye or sever his arm or leg in order to prevent the death of his counterpart. Therefore, I see no point to this law except for one who chooses to do so out of righteousness and blessed is he who would be able to withstand it. And if there is a chance that he is endangering his life he is a righteous fool, as the potential threat to his own life supercedes the certain threat to his counterpart’s life. 

In other words, a person must not take action, which endangers his life – even if there is only the potential of danger – in order to save his counterpart, because a person is not commanded to sacrifice his life in order to save his counterpart (unless there is no danger to him, in which case he is obligated to save him
). One who seeks to act in a righteous manner and unjustifiably endanger his life, is a “righteous fool” and his actions entail “loss of life”, in language used by the Radvaz in a different responsa.
 This principle of the Radvaz was widely accepted by the arbiters of Jewish law, who applied it to a variety of matters in which the rescuer is absolved of his duty to rescue when doing so would entail self-endangerment.
 The significance of that relief is that not only is he not obligated to do so, there is no room for stringency either, as stringency in that case would be recklessness vis-à-vis his own life, and the law is that even a possible threat to his own life takes precedence over the life of his counterpart.

The application of this principle in our case mandates the conclusion that a soldier may not engage in an action, which endangers his own life or even potentially endangers it, in order to save someone else from danger. This rule, which applies to the soldier, applies to the same extent on those entrusted with the safety and well being of the soldier. In our circumstance: No military action may be undertaken, which endangers the lives of the soldiers (a ground action, which involves the certain loss of human life), with the purpose of sparing potential casualties among enemy civilians, under circumstances where the military objectives could have been achieved by a different action (bombing from the air or artillery shelling), which would not endanger the lives of the IDF soldiers. And if regarding a situation where one has done no harm but someone needs help, the principle that one need not endanger oneself in order to save him is in effect, it is all the more so that there is no obligation to endanger oneself for one whose emissaries and leaders oppress Israel and compel Israel to wage war in order to protect its citizens. 

It is worth noting that regarding the question whether a soldier is required to place himself in a situation of potential danger in order to save his fellow soldier from danger, Rabbi A.I. Waldenberg ruled that it is permissible.
 In his opinion, “just as waging war with all of its circumstances and missions, which places the entire nation in danger, is permissible, so too one of its rules is that each member of the combat force is required to give his life in order to save his comrade from danger confronting him due to the war.”

And the reason for that is:

It is reasonable to state that just as it is impossible to use that which is permissible in times of war as a precedent for other situations, so too it is impossible to use that which is prohibited elsewhere as a precedent for times of war; and just as the principle “and you shall live by them” does not apply in war, so too the rule that “your life takes precedence” also does not apply in war. As one, each and every individual is required to give his life in order to save the life of his comrade. This is included in the principles of communal law and the conduct of a state and its interests.

It goes without saying that this exception has no ramifications for the issue at hand.
 One can certainly not claim that in the framework of “principles of communal law and the conduct of a state and its interests”, there is a principle imposing upon a soldier or upon the state authorities the obligation to take life-threatening risks in order to avoid potential casualties among the citizens of the enemy, which is fighting against us. On the contrary: “Principles of communal law and the conduct of a state and its interests” require the placement of the consideration of preservation of the soldiers’ lives at the top of the list of priorities due to the simple human principle “your life takes precedence over the life of your enemy.”

E.
Balance Between Values

According to the accepted principles of jurisprudence in the State of Israel, no value – important though it may be – is absolute, and the proper balance must be found between it and other values, which are likely to confront it. For example, Chief Justice Aharon Barak wrote the following regarding the principle of freedom of conscience and religion:

Freedom of conscience, faith, religion and worship...are not absolute...The right to pray does not permit me to trespass on my neighbor’s property or to make myself a nuisance to him. Freedom of conscience, faith, religion and worship are relative freedoms. A balance must be struck between those rights and interests, which also merit protection, like personal and communal property and freedom of movement. One of the interests, which must be given due consideration is that of public order and communal security...

Even the sanctity of life is not an absolute value in Israeli jurisprudence, and a balance must be struck between it and other values likely to clash with it. Justice A. Witkon addressed this matter many years ago:

The consideration of the sanctity of life – is unchallenged, and I would say that it is a matter of consensus and does not require proof. Human life is considered a valuable asset, which must be protected to the utmost, everywhere, with no difference between different religions and nationalities. The problem is, that this sublime consideration is not the sole consideration, which must be taken into account.

Regarding the same issue, Justice Moshe Zilberg elaborated on this matter from the perspective of Jewish law:

Judaism, from time immemorial, glorifies and exalts the great value of human life. The Torah is not a philosophical system of opinions and beliefs, but rather a Torah of life – of life and for life. “Which man shall fulfill and live in accordance with them” (Leviticus, 18:5); “and he shall live in accordance with them and not that he die in their fulfillment” (Yoma, 85b)...It is clear that Judaism too does not view life as the most sublime value. There are superior objectives and more sublime ideals, for which it is worthwhile – and we are commanded – to sacrifice our lives...However, within the orderly framework of society, and according to the Torah’s list of priorities, life is the most sacred asset, the preservation of which supercedes every other sanctity...“There is nothing which supercedes the saving of life, with the exception of idolatry, incest and murder” (Ketubot, 19a).

The proper balance between those values sacred to us must also be implemented in the issue at hand. Human life is a sacred value. Even regarding an enemy – an enemy may not be killed without reason. But, the value of the enemy’s life must not be sanctified when it clashes with the value of defending the lives of IDF soldiers and members of the security forces charged with our security. IDF soldiers are civilians in uniform, and their right to protect their lives and well being is a constitutional right guaranteed by the authority of a Basic Law: Human Dignity and Freedom.
 The objective of the war is victory over the enemy. It is only natural, that in the course of achieving victory, enemy civilians are liable to be hurt. According to every moral criterion, there is no obligation to refrain from those actions – when they are militarily necessary – and thereby place the lives of the IDF soldiers in danger. The proper balance between the values, requires taking all required military actions, in a manner, which will optimally minimize the danger to the lives of the IDF soldiers, even if as a result enemy civilians might be hurt (despite taking steps to minimize the damage); responsibility for their bloodshed rests on the enemy’s leaders, who brought upon them and upon us the unending cycle of terrible bloodshed.

The need to strike a balance between various values exists in other areas as well, both in accordance with the law practiced in Israel, as mentioned above, and in accordance with Jewish legal tradition. Thus, for example, the principle of the “sanctity of contracts” in Jewish law requires the honoring of agreements – even with an enemy – even if it is possible to renounce the obligation due to subterfuge. The reason for this is due to the desecration of God’s name, so that Gentiles will not say that Jews do not fulfill their commitments. This we derived from the episode of the Givonites (Gittin, 46a). Saul, who violated the commitment given to the Givonites in the time of Joshua, brought an awful punishment upon his nation and his family (Samuel II, 21; Yevamot 78b). However, it seems that when fulfillment of the agreement involves the loss of Jewish life – which was not the case with the Givonites – insistence on the fulfillment of the agreement at all costs, contains an element of being a righteous fool, and here too, the “sanctity of life” should take precedence over the “sanctity of contracts”, and obligate renunciation of the agreement in order to prevent extraneous bloodshed, as “there is nothing about which the Torah was as exacting as it was about bloodshed.”
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